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1 distance measured from a point on the top of a 

2 structure to a corresponding point directly below on 

3 the natural or finish grade, whichever is lower." 

4 So I read this as the applicant itself is suggesting 

5 that we include a mention of Maui County Code 

6 19.04.040 in the language of the condition itself. 

7 And if that is what they are suggesting, I don't see 

8 a legal problem with that, and in fact perhaps it 

9 makes it a better condition. 

10 CHAIR CARROLL: Mr. Kane. 

11 COUNCILMEMBER KANE: Mr. Chair, I'm satisfied with the 

12 response. I won't ask for any additional response 

13 from Mr. Giroux, unless other Members feel it's 

14 necessary to have. I'm satisfied with the response. 

15 And I yield the floor, but I will state for the 

16 record that I do intend to ask this body at the 

17 appropriate time for a consideration of Mr. Foley's 

18 additional language to be incorporated into 

19 Condition No.2, and I'll yield the floor at this 

20 time. 

21 CHAIR CARROLL: Thank you. 

22 MR. GIROUX: I just have one comment, Mr. Chairman. 

23 CHAIR CARROLL: We'll start from that end. Mr. Molina. 

24 

25 

Excuse me, Corporation Counsel, did you have 

something you wanted to bring up? 
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1 MR. GIROUX: Just something real small. As far as the 

2 language that we're looking at, the 19.04.040, if we 

3 look at the condition that we have now, we're using 

4 the word "existing or finished grade." So 

5 19.04.040, the term that they use is "natural or 

6 finish grade." And at first glance it doesn't seem 

7 like something huge, but if we -- if we stick to the 

8 term natural grade, it will be a little bit --

9 existing grade may be incorporated into natural 

10 grade, but natural grade would most likely be --

11 will hold the developer to the original more 

12 restrictive original height. Because, you know, 

13 some you have your natural grade, then you can 

14 come in and you can change that. And five years 

15 later if you go off of that changed grade, then you 

16 can call it your existing grade. 

17 So the natural grade, I think because the 

18 Code uses that, we should incorporate that into the 

19 language, is my feeling, that we should stick with 

20 natural or finish grade. It's a small point, but I 

21 think just to be consistent with the Code, I think 

22 we should go with natural, instead of using the word 

23 we have now as existing. 

24 CHAIR CARROLL: Thank you. Mr. Molina. 

25 COUNCILMEMBER MOLINA: Thank you, Mr. Chairman. Can we 
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1 have attorney Lam to respond to a couple of 

2 questions, please? 

3 CHAIR CARROLL: Any objection to bringing Mr. Lam down? 

4 COUNCIL MEMBERS: No objections. 

5 CHAIR CARROLL: Mr. Lam. 

6 COUNCILMEMBER MOLINA: Thank you, Mr. Chair. 

7 CHAIR CARROLL: Proceed. 

8 COUNCILMEMBER MOLINA: Good afternoon, Mr. Lam. I just 

9 wanted some clarification on your July 14th, 2005 

10 letter to Chairman Carroll. Page 2 you mention in 

11 there at the February 2nd, 2005 meeting of the Land 

12 Use Committee that -- I'll just read it verbatim. 

13 The Land Use Committee discussed and voted (in the 

14 absence of representation by the owner). NOW, if 

15 I'm correct, you were here that day. 

16 MR. LAM: Yes. 

17 COUNCILMEMBER MOLINA: And then you had to leave. 

18 MR. LAM: Yes, I was. 

19 COUNCILMEMBER MOLINA: Okay. NOW, well, to me, as I 

20 

21 

22 

23 

24 

25 

interpret it, or it could be interpreted by others 

when you see those words in there, it implies that 

we may have been doing something inappropriate or 

there's some impropriety going on because the 

owner's representative was not there. Now, why you 

left, that's your own -- you had your reasons, so 
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1 it's not our fault you left. And being that this is 

2 a very sensitive issue, you know, if you were not 

3 here to represent the owner, then maybe the owner 

4 should be or you or the applicant have someone here. 

5 So I just wanted to state that first. 

6 And then on page 14, you mention that the 

7 as I read here, that the Council's -- at the top of 

8 the page, arguably the County Council's direction to 

9 the Planning Commission to deem the subdivision as a 

10 development could be construed as an order 

11 subjecting such Council Members to removal from 

12 office by impeachment. Now, if you're requesting 

13 assistance from the Council to amend the Community 

14 Plan, why would you suggest to us or threaten us 

15 with impeachment if you don't get your way or the 

16 applicant doesn't get his or her way? 

17 MR. LAM: Mr. Molina, the statement in the letter to the 

18 

19 

20 

21 

22 

23 

24 

25 

Chair was in no way intended to be a threat. It was 

a legal analysis of potential exposure for things 

that may -- that this body may have attempted to do, 

which it otherwise would not necessarily have the 

authority to do. So the assistance that the 

applicant is asking for and seeking is consistent 

with the process that is afforded by this body to 

any other applicant, which is one of the reasons why 
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1 we are here, to point out to the body with 

2 assistance of your own counsel some of the problems 

3 that we see from a legal standpoint as to the things 

4 that the body wants to ensure doesn't happen. 

5 For example, this issue about Condition No. 

6 2, the height, there is no dispute that the 

7 applicant is in agreement and is willing to be bound 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

by the 28 feet. It is in the CC&Rs. It is willing 

to do that. It is different than the Building Code 

requirement. The reason the concern that was raised 

is the fact that the proposed condition that is --

that you passed or considered may actually impose 

something different than the law will develop down 

the road. 

For example, if as passed today, which 

doesn't codify the specific County Code section and 

puts in the language that Mr. Foley would like, what 

happens after this body approves it and ultimately 

the applicant can sell the lots and/or the 

individual owners can develop it? If the condition 

as is now by the time they go and get their permits 

is different than the then Maui County Code, the 

question becomes they may be bound by something that 

the law does not otherwise make them do, and that's 

why the proposal is to just codify by reference what 
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the County Code section says. Because if that is 

what it says today, it may not say that five years 

from now, but whatever it says then, whoever applies 

at that point, will be bound then to the County Code 

as they would be bound now. 

And that's why the letter and the 

communication to the Chair was provided and 

intended, not as a threat in no way. That's 

litigation. That's something we could have pursued. 

We're not trying to pursue that. We'd like to get a 

resolution, but this language and this procedure and 

this communication was presented to you as guidance, 

perhaps, to allow you, with the assistance of Corp. 

Counsel, to see the weakness or the invalidity of 

the request. Not to question you, not to antagonize 

you and not to threaten you by no means. It's 

simply to use the process as we're allowed to under 

the law to establish why something like that may not 

actually be what is going to stand up down the road, 

and certainly not what you intended, nor the 

applicant. 

The intent is to make sure that this doesn't 

become a higher or a bigger development than what 

you want to preserve. The applicant is willing to 

stand by the 28 feet. No problem. That's 
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undisputed. What we're trying to do, and perhaps 

maybe you misunderstood it or it was -- in all of 

the legal rhetoric it was lost, it wasn't a threat 

to tell you that you could be impeached. That issue 

had to relate to Condition 4, which, as I said 

earlier, we would be happy just to allow the 

process, as Mr. Kane said, to allow itself to work 

itself out. Because that is why the Planning 

Commission has statutory power to assess or decide 

whether any of those lots are subject to an SMA 

minor or major, or whatever conditions would be 

there. 

And likewise with Condition 2, we are not 

trying to create something that is otherwise without 

the authority of this body to create, which would be 

a revision to the County Code, and that's why the 

proposal is we will accept a reference to the County 

Code, because today, tomorrow, or whenever, when you 

may not be here as a Member or five, ten years from 

now it can change. And we're just trying to 

preserve -- and that's why laws are written to be 

the way it is. For example, if you say you're going 

to be taxed at whatever the applicable rate is, you 

say that because if you say a percentage today, it 

may be different tomorrow. It may be contrary to 

RALPH ROSENBERG COURT REPORTERS, INC. 
(808) 524-2090 



LU 8/3/05 93 

1 the then existing law. 

2 So I don't believe that the requests that 

3 we're making is unreasonable. I believe it in fact 

4 clarifies the ambiguity that we see down the road, 

5 if any. 

6 COUNCILMEMBER MOLINA: Okay, thank you for your 

7 explanation, Mr. Lam, but any time I see that word 

8 impeachment, it's a very serious word, and, you 

9 know, I do want to work with you and your client in 

10 good terms and not have a so-called air of adversity 

11 going on. 

12 MR. LAM: Right. And one further comment on that, the 

13 word impeachment is not something that I made up. 

14 It is in the County Code. And so, I mean, that is 

15 something that is a potential remedy. It's not 

16 something that the applicant would, you know, at 

17 this point intend to pursue at all. I mean 

18 obviously the idea of co-existing and having an 

19 amicable resolution is what we intend to do, which 

20 is why we're here, which is why we presented that 

21 information to you for consideration. 

22 COUNCILMEMBER MOLINA: All right, thank you. Thank you, 

23 Mr. Chairman. 

24 CHAIR CARROLL: Ms. Anderson. 

25 COUNCILMEMBER ANDERSON: Thank you, Mr. Chairman. 
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Mr. Lam, I just want to clarify something for 

you. The SMA condition that we initially put into 

this Change in Zoning was actually initiated by the 

Planning Director, who originally wanted it -- made 

a recommendation that the SMA minor permit for this 

project be reviewed and approved by the Planning 

Commission. And so that was sort of the instigator. 

We were not directing the Department to do anything 

that they wouldn't normally do. And I just want to 

clarify that for you. 

The other issue on Condition No.2, you know, 

we're just making it very clear what the County Code 

says, that, you know, 28 feet, we're sticking to 

that because that's in your CC&Rs and -- and we have 

clarified that it's at the existing or finish grade, 

natural or finish grade to prevent a lot of fill 

coming in. And you may be anticipating that there 

may be a change in definition down the road, but, 

you know, there's existing landowners that are 

concerned about their view plane that they've had 

for some time, and because the CC&Rs hold you to 28 

feet, we think it's only fair to put that condition 

in. 

So my question to you is do you -- does your 

client have any intention to change any of these 
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1 CC&Rs that are existing on this property? 

2 MR. LAM: I'm not aware of any intention to do that, to 

3 the extent that they could. 

4 COUNCILMEMBER ANDERSON: Because on the site map that is 

5 included in the CC&Rs, there is a tower structure. 

6 Are you aware of that? 

7 MR. LAM: What particular point on the diagram are you 

8 referring to? 

9 COUNCILMEMBER ANDERSON: It's right in the center, 

10 actually. 

11 MR. LAM: Does it specify what that structure is? 

12 COUNCILMEMBER ANDERSON: It says tower structure. 

13 MR. LAM: Does it depict the fact that that existed prior 

14 to or was an existing condition on that site map at 

15 the time, or does it say it's an intended structure 

16 to be constructed at some point down the road? 

17 COUNCILMEMBER ANDERSON: Well, nothing's constructed here 

18 on this property yet. 

19 MR. LAM: Right. 

20 COUNCILMEMBER ANDERSON: And this is the site map that 

21 goes with the CC&Rs. I'm just wondering if your 

22 client intends to follow this site map? 

23 MR. LAM: Well, I don't have the site map before me, but I 

24 

25 

would believe that whatever the CC&Rs are, based on 

the application submitted today, that the 
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1 restrictions with respect to the height, as we 

2 stated in the unilateral agreement, would bind the 

3 applicant and the subsequent or whomever purchases 

4 or develops on that property a height limitation of 

5 28 feet. 

6 COUNCILMEMBER ANDERSON: And all the CC&Rs that are in 

7 place right now will continue as they are? 

8 MR. LAM: I don't see why at this point they would be 

9 changed. 

10 COUNCILMEMBER ANDERSON: All right, thank you very much. 

11 Thank you, Chairman. 

12 CHAIR CARROLL: Are you through, Ms. Anderson? 

13 COUNCILMEMBER ANDERSON: Yes, thank you. 

14 CHAIR CARROLL: Thank you. Members, further questions? 

15 Further information? We also have one other thing 

16 that I would like to bring up. The applicant has 

17 over here that the subdivision shall be accessed by 

18 no more than two driveways off of Kekaa Drive, and 

19 that is not in there at this time, I believe. Do 

20 you see we have, it's the subdivision shall be 

21 accessed by no more than two driveways, and adding 

22 that last part which -- where the driveways will 

23 exit. If any of the Members would consider moving 

24 to amend. 

25 COUNCILMEMBER KANE: Mr. Chair, before we do that. 
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1 CHAIR CARROLL: Yes. 

2 COUNCILMEMBER KANE: On this particular Item No.3, is 

3 what you're referencing? 

4 CHAIR CARROLL: Three, correct. 

5 COUNCILMEMBER KANE: You're letting us know that the 

6 February 7th correspondence with the attached 

7 conditions did not contain off of Kekaa Drive and 

8 that you're asking us to consider incorporating that 

9 today as an amendment? 

10 CHAIR CARROLL: Yes. 

11 COUNCILMEMBER KANE: So moved. 

12 COUNCILMEMBER TAVARES: Second. 

13 CHAIR CARROLL: Been moved, and second by Ms. Tavares. 

14 Discussion? Hearing none. All in favor of the 

15 motion, signify by saying "aye." 

16 COUNCIL MEMBERS VOICED AYE. 

17 CHAIR CARROLL: Opposed? 

18 VOTE: AYES: Councilmembers Anderson, Hokama, 
Johnson, Kane, Mateo, Molina, Tavares, 

19 and Chair Carroll. 
NOES: None. 

20 EXC.: Vice-Chair Pontanilla. 
ABSENT: 

21 ABSTAIN: 
None. 
None. 

22 MOTION CARRIED. 

23 ACTION: APPROVE amendment to main motion. 

24 CHAIR CARROLL: Motion carried. 

25 Back to the main motion as amended on the 
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1 floor. Further discussion? Ms. Johnson. 

2 COUNCILMEMBER JOHNSON: Are we going to deal with the 

3 

4 

5 

6 

7 

8 

9 

10 
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19 
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21 

22 

23 
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25 

language in Number 2, then? And the only reason I'm 

asking this is before the motion is actually 

proposed, I understand the comments made by Mr. Lam. 

I think, though, that what we do all the time is 

when we grant, you know, zoning when we look at 

conditions, even our park assessments, when people 

go and they get their zoning, at the time that they 

actually went and they got their zoning or they had 

certain approvals made, there's a point in time 

where you actually look back at those things. 

So many times there's references to things or 

there's laws that were applicable at the time that 

certain things were granted, and I think it's 

important, at least it is for me, to be consistent 

with the law as it is right now. And I would be 

more than willing to just go with the language 

that's been talked about but maybe even add a 

condition unless subsequent law is more restrictive. 

Because if let's say a law is passed that would make 

the height restriction more restrictive, then that 

particular item, I'd say fine, but otherwise, I'm 

happy to go with what the law says right now and 

just go with that wording, and I think Corporation 
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1 Counsel has something to state. 

2 CHAIR CARROLL: Ms. Lovell. 

3 MS. LOVELL: Thank you, Chair. Yes, Councilmember 

4 Johnson, my colleague and I have been sitting here 

5 trying to take all of these comments into 

6 consideration, and we have a proposal for you. 

7 Actually, since it's in James's handwriting, perhaps 

8 he could read it. And what we would do is we would 

9 take Condition No.2, we would change the word 

10 "existing" to "natural," and then we would just 

11 write into it the height definition that presently 

12 exists in 19.04.040, but we would not reference that 

13 specific statute. So if that statute changed later, 

14 the condition would still reflect the will of this 

15 body at this time. I know that's not -- that's kind 

16 of the opposite of what the applicant asked for, but 

17 if you'll let James just read what his proposal is, 

18 I think you'll see what we're talking about. 

19 MR. GIROUX: Basically what we would -- our proposal would 

20 

21 

22 

23 

24 

25 

be is that we'd take what's up there and we would 

just add a period after feet. After that period we 

would then take the definition and we would start 

with, "'height' means the vertical distance measured 

from a point on the top of a structure to a 

corresponding point directly below on the natural or 
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1 finish grade, whichever is lower." 

2 COUNCILMEMBER KANE: Mr. Chair. 

3 CHAIR CARROLL: Mr. Kane. 

4 COUNCILMEMBER KANE: Whenever you feel is the appropriate 

5 time, I have no problem with moving to amend the 

6 main motion by incorporating and recognizing the 

7 language once your Staff has finalized the input 

8 to -- for consideration, so whenever you're ready. 

9 CHAIR CARROLL: This is the appropriate time. Please 

10 proceed. 

11 COUNCILMEMBER KANE: Thank you, Mr. Chair. I move to 

12 amend the main motion by having the language which 

13 is represented on the wall on Number 2. And I want 

14 to make sure that Corporation Counsel sees what they 

15 represented to us as identical to what's on the wall 

16 as an amendment on the main motion. 

17 COUNCILMEMBER MOLINA: Second. 

18 CHAIR CARROLL: Been moved by Mr. Kane. Second by 

19 Mr. Molina. Discussion, Mr. Kane. 

20 COUNCILMEMBER KANE: I have no further comments, Chair. 

21 think what was said is -- for me, I'm comfortable. 

22 CHAIR CARROLL: Further discussion? Ms. Johnson. 

23 COUNCILMEMBER JOHNSON: Just one technical question. 

24 

25 

Should it say is it natural or finished? I 

thought there was an E-D on the end of finished. 
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1 MS. LOVELL: Yeah. No, actually it's finish in the 

2 statute. 

3 COUNCILMEMBER JOHNSON: Okay. 

4 CHAIR CARROLL: Further discussion? 

5 MR. GIROUX: It might be a typo in our own --

6 COUNCILMEMBER JOHNSON: I think it's a typo in our 

7 ordinance, but anyway I'll --

8 CHAIR CARROLL: Ms. Nakata. 

9 MS. NAKATA: Would the Chair like Staff to read this into 

10 the record? 

11 COUNCILMEMBER KANE: Thank you. 

12 COUNCILMEMBER ANDERSON: Yes, please. 

13 MS. NAKATA: New Condition No.2 proposed by the 

14 Corporation Counsel: "That the height of all 

15 buildings shall not exceed two stories nor 

16 twenty-eight feet. 'Height' means the vertical 

17 distance measured from a point on the top of a 

18 structure to a corresponding point directly below on 

19 the natural or finish grade, whichever is lower." 

20 CHAIR CARROLL: All right. Further discussion? 

21 COUNCILMEMBER TAVARES: Call for the question. 

22 CHAIR CARROLL: All those in favor of the motion, signify 

23 by saying "aye." 

24 COUNCIL MEMBERS VOICED AYE. 

25 CHAIR CARROLL: Opposed? 
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1 VOTE: AYES: 

2 
NOES: 

3 EXC. : 
ABSENT: 

4 ABSTAIN: 

Councilmembers Anderson, Hokama, 
Johnson, Kane, Mateo, Molina, Tavares, 
and Chair Carroll. 
None. 
Vice-Chair Pontanilla. 
None. 
None. 

5 MOTION CARRIED. 

6 ACTION: APPROVE amendment to main motion. 

7 CHAIR CARROLL: Motion carried. 

8 Back to the main motion as amended. Further 

9 discussion? Ms. Johnson. 

10 COUNCILMEMBER JOHNSON: To be consistent, since this is an 

11 item that I voted no on previously, I will still be 

12 maintaining my no vote. 

13 CHAIR CARROLL: Thank you. Further discussion? 

14 Mr. Molina. 

15 COUNCILMEMBER MOLINA: Thank you, Chair. One quick 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

question for Planning. It's probably more related 

to a Public Works question, but I wanted to know 

just from -- if you have the answer to this. Being 

that traffic along Kekaa has increased and with the 

opening -- I think there's a Gold's Gym and various 

shops in Kaanapali, do you know of any plans to 

widen Kekaa Drive, and, you know, assuming this 

project goes through as well, have you heard of any 

suggestions for widening the -- to accommodate turn 

lanes into the project itself, do you know? 
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1 MR. FOLEY: No, I haven't heard of any plans to change 

2 Kekaa. There are plans to change the main entrance 

3 into Kaanapali from the highway, but, you know, 

4 that's -- that's not in the immediate vicinity of 

5 this project. 

6 COUNCILMEMBER MOLINA: Okay, thank you. 

7 CHAIR CARROLL: Thank you. Any further discussion on the 

8 main motion as amended? Hearing none. All those in 

9 favor of the motion, signify by saying "aye." 

10 COUNCIL MEMBERS VOICED AYE. 

11 CHAIR CARROLL: Opposed? 

12 COUNCILMEMBER JOHNSON: No. 

13 VOTE: AYES: 

14 
NOES: 

15 EXC. : 
ABSENT: 

16 ABSTAIN: 

Councilmembers Anderson, Hokama, 
Kane, Mateo, Molina, Tavares, and 
Chair Carroll. 
Councilmember Johnson. 
Vice-Chair Pontanilla. 
None. 
None. 

17 MOTION CARRIED. 

18 

19 

ACTION: Recommending FIRST READING of revised 
proposed bill, RECORDATION of unilateral 
agreement, and FILING of communications. 

20 CHAIR CARROLL: We have one, two, three, four, five, six, 

21 

22 

23 

24 

25 

seven ayes, with one no, and one excused. Motion is 

carried. 

Members, thank you so much for staying late 

today, and to all those who participated and for all 

those that have been with us out in television. 
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1 This meeting stands adjourned. (Gavel) . 

2 ADJOURN: 5:15 p.m. 
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2 STATE OF HAWAI I 

3 SS. 

4 CITY AND COUNTY OF MAUl 

5 

6 I, Jessica R. Perry, Certified Shorthand Reporter 

7 for the State of Hawaii, hereby certify that the 

8 proceedings were taken down by me in machine shorthand and 

9 was thereafter reduced to typewritten form under my 

10 supervisioni that the foregoing represents to the best of 

11 my ability, a true and correct transcript of the 

12 proceedings had in the foregoing matter. 

13 I further certify that I am not attorney for any of 

14 the parties hereto, nor in any way concerned with the 

15 cause. 

16 DATED this 29th day of August, 2005, in Honolulu, 

17 Hawaii. 
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